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PROPOSED DECISION 

This matter was heard by Vincent Nafarrete, Administrative Law Judge of the 
Office of Administrative Hearings, on November 18, 2013, in Los Angeles. 
Complainant was represented by Alex M. Calero, Senior Corporations Counsel, and 
Adam J. Wright, Corporations Counsel. Respondent Richard J. Fabulich did not 
appear and was not represented at the noticed hearing. 

When respondent did not appear for the hearing, the Administrative Law 
Judge called him on the telephone and reached him in Nevada. Respondent stated he 
was not coming to the hearing. Thereupon, the Administrative Law Judge declared 
respondent to be in default of this proceeding under Government Code section 11520. 
Complainant elected to proceed with the hearing as a default matter. Respondent did 
not participate in the hearing. 

At the conclusion of the hearing, the Administrative Law Judge directed 
complainant to file a proposed order and granted the request of complainant's counsel 
that they be allowed to file a brief and have two months to file the proposed order and 
brief. 

On January 15, 2014, complainant timely filed a proposed order and brief, 
which were marked collectively as Exhibit 36. On February 11, 2014, the 
Administrative Law Judge issued a Post-Hearing Order (Exh. 37), requesting 



complainant to file a complete proposed order and a transcript of the hearing 
inasmuch as there were pages missing from the proposed order and references were 
made to a transcript in the proposed order. On March 3, 2014, complainant filed the 
hearing transcript as well as a complete proposed order. On March 10, 2013, the 
Administrative Law Judge received the hearing transcript and proposed order, which 
were marked as Exhibits 38 and 39, respectively. The hearing transcript was admitted 
into evidence. 

Oral and documentary evidence and written argument having been received, 
the Administrative Law Judge submitted this matter for decision on March 10, 2014, 
and finds as follows: 

FACTUAL FINDINGS 

1. On or about April 16, 2012, respondent Richard John Fabulich filed an 
application for issuance of a mortgage loan originator license with the Commissioner 
of Business Oversight, formerly known as the Commissioner of Corporations 
(Commissioner), under provisions of the California Finance Lenders Law and the 
California Residential Mortgage Lending Act. Earlier, on March 17, 2011, 
respondent had filed an initial application for a mortgage loan originator license but 
was allowed to withdraw that first application. 

2. (A) On May 29, 2013, the Department of Business Oversight 
(Department) informed respondent that it had determined not to issue him a mortgage 
loan originator license and asked when he would be available for a hearing. 

(B) On June 13, 2013, respondent asked the Department if it would 
accept the withdrawal of this second application. The Department declined to accept 
respondent's offer to withdraw his application. 

3. (A) On June 19, 2013, the Statement of Issues in Support of Denial of 
Mortgage Loan Originator License (Statement of Issues) was made and filed on 
behalf of the Commissioner by Alex M. Calero in his official capacity as 
Corporations Counsel for the Department. 

(B) On July 17, 2013, the Statement of Issues and other required 
documents and notices were duly served upon respondent at his address in Nevada. 
Respondent was also served with a Notice of Hearing and a Notice to Appear. On or 
about September 24, 2013, respondent was served with a Motion to Compel 
Discovery after he failed to respond to complainant's request for discovery. On 
October 18, 2013, respondent appeared by telephone for a hearing on the Motion to 
Compel Discovery filed by the Commissioner. The Motion to Compel Discovery was 
granted. On November 18, 2013, respondent failed to appear for the noticed hearing 
on the Statement of Issues. Jurisdiction exists in this matter. 
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4. When he filed his application for issuance of a mortgage loan originator 
license on April 16, 2012, respondent submitted his application via the internet on the 
Nationwide Mortgage Licensing System (NMLS). He answered a number of 
disclosure questions, attached a number of documents and exhibits to his application, 
and submitted his application to the NMLS using an electronic signature. On the 
Attestation page of the application, respondent attested under penalty of perjury that 
the information, statements, and exhibits in his application were current, true, 
accurate, and complete. By signing the Attestation, respondent acknowledged that, if 
he made a false statement of a material fact in his application or in any documentation 
provided in support of the application, then his application may be denied. 

PrimeCap Mortgage Fund, L.L.C. 

5. In his April 16, 2012 application for a mortgage loan originator license, 
in response to a financial disclosure question asking whether he had ever filed for 
bankruptcy, respondent stated that he was president of PrimeCap Mortgage Fund, 
L.L.C. (PrimeCap ), from 2002 until 2006. PrimeCap later changed its name to 
American Secured Capital Fund. Respondent also stated that he was hired in 2003 by 
the founder of PrimeCap, Paul Winter (Winter), to operate the company. In another 
section of his application pertaining to his employment history, respondent stated he 
was vic~-pr~siu~nl of PrimeCap from December 2005 until August 2006. 
Respondent's representations on his application about his position or role with 
PrimeCap were inconsistent. 

6. (A) On or about April15, 2004, PrimeCap fi led a section 25102(f) 
securities exemption notice with the Commissioner. In the Notice of Transaction 
Pursuant to Corporations Code Section 25102(f), Winter was listed as the President of 
PrimeCap. 

(B) On November 29, 2004, PrimeCap was issued a finance lender and 
broker license by the Department. In the Application for License Under the 
California Finance Lenders Law, PrimeCap listed or named Winter as the officer with 
direct responsibility for the conduct of the lending activity, the person who owned or 
controlled 10 percent or more of the company, and the person who was to be in 
charge of the place of business. In the Statement of Identity and Questionnaire 
accompanying that application, Winter was named as the president, secretary, and 
chief financial officer of PrimeCap. Respondent was not named as the president in 
that application. In addition, in PrimeCap 's annual reports, Winter, and not 
respondent, was named as PrimeCap' s manager. 

(C) On November 15, 2004, PrimeCap filed an Application for 
Qualification of the Offer and Sale of Securities Under the Corporate Securities Law 
of 1968 with the Department in order to obtain a permit to offer and sell securities in 
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this state. In said application, Winter was named as the president of PrimeCap and he 
signed the application in his capacity of president of the applicant PrimeCap. In the 
offering circular for that application, Paul Winter was listed as the control person of 
PrimeCap and the person responsible for the final underwriting and approval of all 
loans. 

7. (A) In December 2005, based upon the representations made by 
PrimeCap in its application for a securities permit, the Commissioner issued a permit 
authorizing PrimeCap to offer and sell securities in this state for the 12-month period 
ending on December 12, 2006. 

(B) In July 2007, a Corporations Investigator accessed and viewed a 
website that was represented as the internet homepage for PrimeCap. From this 
website, the Corporations Investigator downloaded an offering circular for PrimeCap 
to offer and sell securities. The offering circular from the PrimeCap website 
homepage listed respondent as the control person for PrimeCap, which statement or 
representation was different from and contrary to the offering circular that had been 
submitted to the Department in connection with its application for a permit to offer 
and sell securities. 

8. Based on Findings 4 - 7 above, respondent's statement in his 
application for a mortgage loan originator license that he was president of PrimeCap 
from 2002 until 2006 was false and incorrect. The dear preponderance of the 
evidence demonstrated that respondent was not the president of PrimeCap from 2002 
until 2006 or at any other time. As such, respondent' s statement that he was president 
of PrimeCap constituted a material misrepresentation. 

2007 Desist and Refrain Order 

9. In his April 16, 2012 application for a mortgage loan originator license, 
respondent was asked whether any state or federal regulatory agency had ever taken 
any action or entered an order against him in connection with a financial services
related activity or any license or registration. In response to this question, respondent 
indicated that the Department issued a Desist and Refrain Order against PrimeCap in 
2007 but that no violations were found and PrimeCap's offering circular was 
approved. Respondent added that the 2007 Desist and Refrain Order was not really a 
"Cease and Desist" order but an order to stop advertising a public offering. 
Respondent explained that after its offering had been approved by the Department, 
PrimeCap decided to "shelve the offering" but had forgotten to remove the offering 
from its website homepage. Respondent implied that PrimeCap had done nothing 
illegal and stated the Department's action was "excessive." 

Ill 
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DECISION 
 
 The attached Proposed Decision of the Administrative Law Judge of the Office of 

Administrative Hearings, dated April 10, 2014, is hereby adopted by the Department of Business 

Oversight as its Decision in the above-entitled matter with technical and minor changes on the 

attached Errata Sheet pursuant to Government Code Section 11517(c)(2)(C). 

 

This Decision shall become effective on          August 22, 2014          . 

IT IS SO ORDERED this   23rd   day of               July, 2014                . 

 

  COMMISSONER OF BUSINESS OVERSIGHT 

 

   /s/ 
  Jan Lynn Owen  
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